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Gurvent Lopics. 

N interesting decision relating to the law 

of libel has been rendered by the New 
York Supreme Court, Appellate Division, 
First Department. It was in Bryan Wil- 
lard’s suit against the Press Publishing Com- 
pany to recover damages for alleged libel 
printed in the New York World. The de- 
fense was that the article complained of was 
a truthful and accurate report of a judicial 
proceeding, and in justification of the publi- 
cation it was alleged that it was true. The 
trial court charged the jury that the rule of 
law in such cases was that “ where the de- 
fendant alleges the article is true, and fails to 
prove it is true to your satisfaction, you are 
at liberty, in addition to the ordinary dam- 
The 
jury gave a verdict for the plaintiff for $600. 
The Appellate Division, in ordering a re- 
versal of the judgment, held that the charge 
was erroneous and that the defendant had a 
right, under the Code, to plead facts not only 
in mitigation, but also in justification, and 
the failure to establish the truth of the allega- 
tions in either case did not subject it on that 
account to increased damages. 


ages, to inflict exemplary damages.” 


Exemplary 
damages, it was held, could only be given 
upon the ground of malice, and the failure to 
establish a defense of this character was, of 
itself, no evidence of malice. 


The New York Supreme Court, in the case 
of the Colonial Trust Company against Mor- 
Vor. 61— No. 24. 








| Mr. Morrison. 





rison, laid down an important rule with ref- 
erence to responsibility for trust securities. 
The facts of the case appear to be that Daniel 
Morrison, when acting as trustee for an 
estate, had Irancis S$. Weeks act as his agent 
and attorney. (Weeks has since been in 
State prison for extensive misappropriations 
of trust funds.) Weeks was permitted to 
handle the trust funds and to discharge the 
duties of trustee in Mr. Morrison’s stead, 
during which time he embezzled some of the 
trust moneys, subsequently succeeding Mr. 
Morrison as trustee. At least a portion of 
the securities had been in Weeks’ possession 
as attorney for some time prior to Mr. Mor- 
rison’s appointment as trustee, and Mr. Mor- 
rison continued Weeks as attorney, 
leaving the securities under his control. The 


his 


| Colonial Trust Company, which was substi- 


tuted for Weeks as trustee, brought an action 
in the Supreme Court for an accounting by 
It was claimed by the latter 
that he had discharged all his duties as trus- 
tee, and was not responsible for the acts of 
Weeks, who, at that time, was a lawyer of 
high standing and good reputation, and had 
had the custody of the estate before Mr. 
Morrison’s appointment. Justice Stover, 
who tried the case, in directing the account- 
ing asked for, said: “A trustee is not re- 
lieved from the obligation of looking after 
the estate committed to his charge by the 
employment of another person to discharge 
The duties of a trustee are per- 
sonal, involving personal integrity and abil- 


his duties. 


ity, and a trustee cannot escape this personal 
responsibility by employing another, how- 
ever capable, or of whatever high standing 
and character; and a third person is nothing 
but the agent of the trustee, for whom the 
trustee is responsible. It is not enough that 
he employs a competent agent, but he must 
see to it that the trust is fully carried out; 
and upon him personally devolves the duty 
of discharging the duty of trustee, and this 
duty cannot be delegated so as to relieve the 
trustee of legal responsibility. Again, in 
this case it is quite apparent that if the trustee 
had given the attention which the law re- 
quires to his duty as trustee, he would have 
discovered that the funds which Weeks ob- 
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tained upon the collection of certain securi- 
ties were not reinvested for the benefit of the 
trust estate, but were invested in securities 
which were taken in the name of Weeks 
individually.” 


Elsewhere in this issue will be found the full 
opinion of Chief Judge Whitfield, of the Mis- 
sissippi Supreme Court, as to the adoption 
of the so-called “ Noel Amendments ” to the 
Constitution of that State, the object of which 
was to change the selection of judges from 
the appointive to the elective method. It 
may be said in explanation that the entire 
proceedings were free from partisan and fac- 
tional politics and uninfluenced by any sinis- 
ter motive, being instituted and conducted 
solely for the purpose of subserving the best 
interests vi the State. There had been sharp 
contention among all classes of citizens as to 
the validity of the amendment from the day 
it was introduced in the senate more than 
two years ago. Various important interests 
throughout the State made imperative de- 
mand for a quick settlement and a final dis- 
position of the vexed question, which has 
now been had. The opinion of Chief Judge 
Whitfield will be found to be both able and 
exhaustive, showing painstaking research 
and conscientious care. 


The legal status of ice cream has now been 
fixed and decided by a Toronto judge. That 
city has a strict law regulating Sunday ob- 
servances, and the authorities, it seems, are 
enforcing it rigidly — perhaps with the ob- 
ject of making it so odious as to force its 
repeal. A certain restaurateur was haled 
’ before the court on the charge of having wil- 
fully and knowingly sold ice cream of a 
Sunday, and the question arose whether or 
not ice cream is properly to be regarded as 
food. The defendant naturally took the 
affirmative of the case, and did not deny the 
charge that he had sold the article. The 


court sided with the affirmative and dis- | 


charged the defendant, saying: “I am satis- 
fied from the evidence the defendant was 


carrying on, strictly and exclusively, his | 


business as a victualler. His candy depart- 
ment, if the small stock he carried can be so 


described, was closed to the public. I am 
of opinion, under all circumstances of the 
case, that supplying the constables with ice 
cream was supplying a refreshment in the 
nature of a light meal, in the ordinary course 
of his eating-house, and was not an offense 
under the statute.””’ We believe the learned 
judge was perfectly right, and are confident 
the great mass of ice cream-loving men and 
women — especially women — will unite in 
declaring him a very Daniel come to judg- 
ment. Of course it will not be claimed for 
a moment that ice cream is as “ fillin’” as 
some other products of the kitchen, but that 
it is food is pretty well established. Wheel- 
men on long journeys have been known to 
subsist on it for days, and some members of 
the fair sex seem to possess a yearning to do 
so. <A luxury it is— so are sugar, quail-on- 
toast and soft-shell crabs — but a food as 
well. 








Hotes of Gases. 





Carriers— Duty to Persons Riding Without 
Payment of Fare — Servants Riding Home from 
Place of Labor.—In Louisville & N. R. R. v. 
Scott’s Adm’r, decided by the Court of Appeals 
of Kentucky, in May, 1900, it was held that a 
| station agent riding to his home on a passenger 
| train of his employer, by permission of the con- 
| ductor, five hours after his labors of the day had 
ceased, was a passenger, and did not take the risks 
attending the operation of the train with the coach 
instead of the engine in front. 

It appeared that the sister of the decedent was 
the nominal station agent, but he performed the 
duties of the position for her, she drawing the 
salary and paying it to him. He was treated 
throughout the opinion as the actual station agent. 
The court said in part: 

In Hutch. Carr. (sec. 565) it is said: “ It is uni- 
| versally agreed that the payment of the fare or the 
price of the carriage is not necessary to give rise 
to the liability. The carrier may demand its pre- 
payment, if he chooses to do so; but, if he permits 
the passenger to take his seat, or to enter his 
vehicle as a passenger, without such requirement, 
the obligation to pay will stand for the actual pay- 
ment, for the purpose of giving effect to the con- 
tract, with all its obligations and duties.” The 
adjudged cases of many of the courts of last resort 
of the country support Wood and Hutchinson on 
the proposition stated by them. In Wilson v. 


Railroad Co. (107 Mass. 110) the driver of a horse 
car invited a person to get on the car, and while 
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thus traveling he was injured. The court said: 
“A master is bound by the acts of his servant in 
the course of his employment. They are deemed 
to be the acts of the master (Ramsden v. Railroad 
Co., 104 Mass. 117, and cases cited). The driver 
of a horse car is an agent of the corporation, hav- 
ing charge, in part, of the car. If, in violation of 
his instructions, he permits persons to ride with- 
out pay, he is guilty of a breach of his duty as a 
servant. Such act is not one outside of his duties, 
but is an act within the general scope of his 
agency, for which he is responsible to his master. 
In the case at bar, the invitation to the plaintiff to 
ride was an act within the general scope of the 
driver’s employment, and, if she accepted it inno- 
cently, she was not a trespasser. It is immaterial 
that the driver was acting contrary to his instruc- 
tions.” 

It is argued by counsel for appellant that as the 
decedent was its employee he did not sustain the 
relation of passenger, and that, being an employee 
and riding upon the train, he took the risks attend- 
ing the operation of the train. To perform the 
duties imposed upon his sister as station agent, it 
was not necessary for him to ride upon this train. 
His labors on the day of the accident had ceased 
five hours before it took place. The mere fact 
that the injury took place between Rowland and 
Stanford, he being on his homeward journey, did 
not create the relationship of master and em- 
ployee. He was not an employee on this train at 
any time. His services were distinct from that of 
operating the train. Some courts have held that 
where an employee in another department of the 
service is permitted to ride on the train of his 
employer from his home to the place of his em- 
ployment, or on his return from his employment 
to his home, the status of passenger does not 
exist, but he is regarded as being an employee 
taking such risks as employees in charge of the 
train would take. There is a sharp conflict in the 
opinions of the court on this question. If it be a 
correct rule, the facts of this case do not bring it 
within the rule. 2 Wood, R. R. (p 1217), criticises 
the correctness of the proposition, saying: “ But, 
as to the last proposition, it does not seem to us 
that it has any foundation in principle as to em- 
ployees who have not commenced their work for 
the day, or who are returning after the services of 
the day are completed. How the mere circum- 
stance that a person is in the employ of the com- 
pany in a department entirely distinct from the 
operation of the train, who is permitted to ride free 
upon the train to and from his work, can deprive 
him of the status of a passenger, is not readily 
seen. ‘While going to and from his work the rela- 
tion of servant does not exist. He is merely on 
his way to take up his position as servant, or is 
returning after his duty as a servant has ceased, 
and there is no reason why he should not be 
treated as a passenger, as well as any other person 











who is riding free upon the train.” We are of the 
opinion that the decedent was a passenger on the 
train, and the same duty was imposed upon the 
company to carry him safely, as in the case of other 
passengers. This being true, he cannot be held 
to have assumed the risks attending the operation 
of the train in the manner and under the circum- 
stances in which this train was operated, the obli- 
gation being upon the company to use the utmost 
care and diligence to carry him safely. The duty 
was upon it to operate its train in such manner as 
would enable it to do this. If the manner of 
operating the train was not in the exercise of that 
high degree of care which a carrier of passengers 
is obligated by the law to exercise, it assumed the 
risk, and not the passenger, of traveling upon the 
train thus operated. 





“THE NOEL AMENDMENT.” 
SUPREME Court OF MiIssISsIPPI. 
STATE or Misstsstpri ex rel. MonroE McCuure, 
Attorney-General, v. Ropert POWELL. 


WHITFIELD, C. J., delivered the opinion of the 
court: 

Three questions are presented for solution: 

First. Is the question whether the proposition 
submitted to the voters for adoption as part of the 
constitution be one amendment or more than one 
amendment, a judicial question; and, likewise, is 
the question whether such proposition received 
the majority prescribed by the constitution as 
essential to its valid adoption, a judicial question? 

Second. If these questions are judicial ques- 
tions, was the proposition one amendment, or two 
or more amendments, and as necessarily involved 
herein, was the proposition submitted in the way 
the constitution imperatively requires it to be 
submitted? 

Third. Was the proposition adopted by the ma- 
jority of qualified electors prescribed by the con- 
stitution as essential to the adoption of an amend- 
ment thereto? 

As to the first proposition, we are clear that 
both questions are judicial questions. This is 
placed beyond cavil, as the settled doctrine of this 
State, by Greea v. Weller, 32 Miss. and Sproule 
v. Frederick, 69 Miss. 898. The same response is 
given by an overwhelming weight of authority 
from other States. In the 6th vol. of Amer. & 
Eng. Encyc. of Law, at page 908, second edition, it 
is said: 

“The courts have full power to declare that an 
amendment to the constitution has not been prop- 
erly adopted even though it has been so declared 
by the political department of the State; ” and for 
this statement the following authorities are cited: 
Colier v. Fruison, 24 Ala. 100; State v. Swift, 69 
Ind. 505; Koehler v. Hill, 60 Iowa, 543; State v. 
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Young, 29 Minn. 574; Secombe v. Kittleson, 29 


Minn. 555; State v. McBride, 4 Mo. 505; State v. 
‘1imm, 54 Wis. 318; Jameson Cons. Convention, 
4th Edition, 617. 

We have careiuily examined each of these au- 
thorities, and they cleariy and tully support the 
statement oi the text. 

The case irom Missouri being especially em- 
phatic, as is also the case irom Alabama. 
iast Case, the court say: 


in this 


“ We entertain no doubt, that, to change the 
constitution in any other mode than by a conven- 
uoL, every requisition demanded by the instru- 
ment itseiit must be observed, and the omission oi 
any One is latai to the amendment. ‘he constitu- 
uon is the supreme and paramount law. The 
auoue by which amendments are to be made under 
il aie cieariy defined. it has been said, that cer- 
tail acis are tO be done — certain requisitions are 
lo be Observed, beliore a change can be efttected. 
Sut to what purpose are these acts required, or 
these requisitions enjoined if the legislature or 
any Other department oi the government can dis- 
pense with them. ‘Lo do so would be to violate 
the instrument which they are sworn to support; 
and every principie oi public law and sound con- 
stitutionai poucy requires the court to pronounce 
agaist every amendment, which is shown not to 
have been made in accordance with the rules pre- 
scribed by the fundamental law.” 

The learned editors oi L. R. A., in the note to 
Miller v. Johnson, Vol. 15, page 524, expressly 
say: 

“That the question of lawiul adoption of an 
amendment to the Constitution is a judicial ques- 
tion.” 

Judge Handy and Chief Justice Smith clearly 
treat the question as a judicial question in Green 
v. Weller, and language could hardly be clearer 
or stronger in support of this view than is that of 
Chief Justice Smith in that case. All that is said 
in ex parte Wren, 63 Miss. page __, on this subject 
is pure dictum, the question not being before the 
court. The true view is that the constitution, the 
organic law of the land, is paramount and supreme 
“over governor, legislature and courts. When it 
prescribes the exact method in which an amend- 
ment shall be submitted, and defines positively the 
majority necessary to its adoption, these are con- 
constitutional directions mandatory upon all de- 
partments of the government, and without strict 
compliance with which no amendment can be 
validly adopted. Whether an amendment has 
been validly submitted, or validly adopted, de- 
pends upon the fact of compliance or non-com- 
pliance with the constitutional directions as to 
how such amendments shall be submitted and 
adopted; and whether such compliance has, in fact, 
been had must, in the nature of the case, be a 
judicial question. It may be that where the con- 





stitution creates a special tribunal and confides to 
that tribunal the exclusive power to canvass the 
votes, and declare the result, and make the amend- 
ment part of the Constitution as a result of such 
declaration, by a proclamation or otherwise pre- 
scribed method fixed for such tribunal by the Con- 
stitution, then the action of such special tribunal 
would be final and conclusive whether its action be 
judicial or not. This is so because it was compe- 
tent for the sovereign people speaking through 
their constitution so to provide. Such provision 
was made in Maryland and Maine, and the three 
cases cited from those States rest expressly upon 
the fact that the Constitution did so establish such 
special constitutional tribunal, clothed with exclu 
sive power in the premises. 

In Bennett’s case, 54 Amer. Dec. 602, 32 Me. 
508, it was made the exclusive duty of the gov- 
ernor and council to open and compare votes 
returned, and the effort was—the governor and 
council declining to do so—to compel them, by 
mandamus, so to do. So, in Miles v. Badford, 
22 Md. 170, it appears, at page 183, that the &th 
section of the act under review required the re- 
turns of the votes on the adoption or rejection oi 
a constitution to be made to the governor, and it 
was made his duty to count the vote, and ascertain 
the result, and, by his proclamation to the people 
of the State, finally declare the fact whether the 
constitution had been adopted or not. In this 
case also the effort was made, by mandamus, to 
control the discretion of the executive as is seen 
from the opinion in chief at page 185, and from the 
concurring opinion of Bartol, J., at page 186. In 
both of these cases the court, of course, held that 
it was not competent for the court by mandamus 
to compel the executive to act, or to direct him in 
what mode his discretion should be exercised, in 
the matter intrusted exclusively to him. It is to 
be noted that Bartol, J., in the last case cited, 
thought the action of the governor under that 
particular statute even was subject to review. 

So in Worman v. Haggan, 78 Maryland, at page 
164, it is shown that it was made the duty of the 


| governor to make publication of the bills which 
| propose amendments to the Constitution, and the 


votes cast for and against the amendments were 
to be returned to him, and it was then provided 
that, if it should appear to him, the governor, that 
a majority had voted in favor of the amendment 
he should, by his proclamation, declare that the 
amendment had been adopted by the people, and 
it was expressly provided that thenceforth it should 
become a part of the Constitution. It is perfectly 
obvious that the provisions of the Maine and 
Maryland constitutions are wholly unlike section 
273 of the Constitution of 1890. Those constitu- 
tions did create the governor and council in one, 
and the governor in the other, a special tribunal 
to count the vote, canvass the returns, declare the 
result, and, upon its appearing to such tribunal 





THE ALBANY LAW JOURNAL. 


373 











that a majority did vote for the amendment, so to 
declare by proclamation to the people. 

Another case referred to is State v. Barnes, 3 N. 
Dak., page 323. But it is manifest from reading 
pages 323-4 (bottom of one and top of the other) 
that section 8 of the Enabling Act there required 
a separate vote on the amendments to the Con- 
stitution, and that the facts as to that vote should 
be shown to the president of the United States, 
with a statement of the votes for and against the 
Constitution, and each specific proposition so 
separately submitted, and that the president, from 
these data, was required to determine whether or 
not the Constitution was republican in form, and 
whether or not the requirements of the Enabling 
Act had been complied with; and if so, he was 
further required to issue his proclamation admit- 
ting the State as a State into the Union. Here 
again the matter was confided to the president, the 
act conferring upon him exclusive power in the 
premises. 

Counsel mistakes the case of State v. Swift, 69 
Ind., as can be seen from page 513 of the report. 
He says that the court did not go into the ques- 
tion, but held that the governor having issued his 
What 


the court said was res adjudicata, at page 513, was 


proclamation, the matter was res adjudicata. 


the action of the governor and secretary of state 
under an act of the General Assembly of 1873 — 
not the matter then before the court, into which 
last matter the court did examine, treating it as a 
judicial question manifestly. 

Our constitutional provisions create no special 
tribunal to determine whether amendments have 
been validly submitted or validly adopted. It is 
not said that “ if it shall appear” to the legislature, 
upon which erroneous assumption is builded, the 
argument counter to our view. Plainly and mani- 
festly the language, “if it shall appear,” means 
simply, if it should be made manifest, or evident; 
if it should be the fact that, etc.; but whether it is 
a fact is a judicial question determinable by the 
courts. 

The case of Luther v. Borden, 7 How. 1, so 
much relied upon by counsel was a case of two 
opposing governments, each claiming to be law- 
ful, and it was said, in that case, that if a State 
court should come to the conclusion that the gov- 
ernment under which it acted had been put aside 
and displaced by an opposing government, it 
would cease to be a court, and be incapable of 
pronouncing a judicial decision upon the question. 
Here there is no question of opposing govern- 
ments, or as to whether this court exists so as to 
be able to pronounce a judgment, and the case of 
Luther v. Borden is of no aid in the solution of 
this case on its facts. See note, page 524, Vol. 
cs: 3 As 

The Constitution can be amended in but two 
by the people assembled in a constitu- 
tional convention, or by observing the constitu- 


ways — 





tional method marked out in section 273 of the 
Constitution of 1890. When the latter mode of 
amending the Constitution is sought to be fol- 
lowed, the conditions upon which alone the 
amendment can become a part of the Constitution 
are precisely prescribed in said section 273. It is 
the mandate of the Constitution itself, the para- 
mount and supreme law of the land that such 
amendments cannot become part of the Constitu- 
tion unless two facts existed: First, unless such 
amendment or amendments should be submitted 
in the mode pointed out. Second, unless such 
amendment or amendments should be adopted by 
the These two conditions 
are facts which must exist, in truth and in reality, 
and not simply be declared to exist by the legisla- 
ture, whether they do exist or not. The legisla- 
ture is not given the power, as a special tribunal, 
to count the votes, canvass the returns, declare the 
result, and make the amendment part of the Con- 
stitution by proclamation. All that it does, all that 
it can do, is, in the first instance, to propose the 
amendment, or amendments, to the people for 
their vote in the way the Constitution directs. It 
is for the people, and the people alone, to say, by 
the majority prescribed in the Constitution, 
whether they adopt or reject the proposed amend- 
ment or amendments. Amendments which are 
adopted owe their vitality to the action of the 
people primarily — that action to be had in accord- 
ance with the method’ prescribed in section 273. 
The legislature simply proposes an amendment in 
the first instance, and that is absolutely all that 
that legislature has to do with the matter. The 
people then act, and the next succeeding legisla- 
ture — not the next session of the legislature pro- 
posing the amendment — is authorized to insert 
the amendment as a part of the Constitution, if 
the former legislature shall have validly submitted 
it, and the people shall have validly adopted it. 
The legislature, in what it has to do, acts ministeri- 
ally as the agent of the people, through the provi- 
sions of section 273, in first proposing, and after- 
wards inserting, the amendment but the people 
cannot vote effectually upon an amendment unless 
it shall have been submitted in the mode pointed 
out, and the vital things are the existence of the 
facts named, submission in conformity with sec- 
tion 273, and adoption by the majority therein 
prescribed — upon which facts or conditions the 
vitality of the amendment itself, its right legally 
to be written and inserted into the Constitution 
depends. 

The best considered case we have seen on this 
subject is State v. Wurts (N. J.). reporter in 45 
L. R. A. p. 251. Speaking of the proposition that 
the question here is not a judicial question the 
court say: “That such a proposition is not true 
seems to be indicated by the whole history of 
jurisprudence in this country.” The court then 
reviews numerous decisions, all of which have 


majority prescribed. 
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been cited in the argument here, properly distin- 
guishing Worman v. Hagan, 78 Md. 152; s. c., 21 
L. R. A. 716. 

The court say with great force: “If a legisla- 
tive enactment which may be repealed in a year, 
or an executive act, which affects only a single 
individual, cannot be allowed to stand, if it con- 
travenes the Constitution, a fortiori a change in 
the fundamental law, which is much more perma- 
nent, and affects the whole community, should 
not be permitted to take place, in violation of con- 
stitutional mandates.” 

Chief Justice Beasley put the pith of the whole 
matter, in one sentence, saying, in State v. Rogers, 
56 N. J. L. 480, 616: “ When the inquiry is 
whether the legislature, or any other body, or 
officer, has violated the regulations of the Consti- 
tution, it ig entirely plain that the decision of that 
subject must rest exclusively with the judicial de- 
partment of the government.” That is the whole 
of it — resulting from the supremacy of the Con- 
stitution as the paramount law of the land — 
supreme over all departments of the government. 

As to the second proposition we are satisfied 
that the proposition submitted to the voters con- 
tained at least four separate amendments. The 
sections proposed to be repealed, to wit: sections 
145, 140, I51, 152 and 153 relate to separate mat- 
ters. Section 145 deals alone with the Supreme 
Court, as does said section 149. Section 153 deals 
with the judges of the circuit courts, and of the 
chancery courts. Section 151 deals with the 
method of filling vacancies in the Superme Court. 
Section 152 deals with circuit and chancery dis- 
tricts. It will thus be seen that the sections of the 
Constitution of 1890 sought to be repealed, treat 
separately of the Supreme Court and Supreme 
Court judges, and of the judges of the circuit and 
chancery courts. Section 177, relating to vacan- 
cies in the office of circuit judges or chancellors 
and the method of filling them, where the vacancy 
occurs during the recess of the senate was wholly 
overlooked by the proposed amendments. 

It might well be that many voters might have 
been willing to vote for the election of circuit 

judges and chancellors, who would be unwilling 
“to vote for the election of supreme judge; that 
many voters might have been willing to vote for 
the election of all judges, and yet wholly unwilling 
to vote for party nominations by districts, of judges 
to be voted for over the whole State. Whether 
an amendment is one or many, clearly must de- 
pend upon the nature of the subject matter cov- 
ered by the amendment. If the propositions are 
separate, one in no manner dependent upon the 
other, so that a voter may intelligently vote for one 
and against the other, one being able to stand 
alone, disconnected wholly from the others, then 
such amendments are many and not one, are sever- 
able and not a unit, are complete each in itself and 
not each a part of an interdependent scheme; and 





such, manifestly, are the amendments in this case. 
A voter might have chosen to vote for the election 
of circuit judges and not for the election of chan- 
cellors; and one might have chosen to vote for 
the election of both circuit judges and chancellors, 
and yet, not for the election of supreme judges; 
one might have been willing to vote for the elec- 
tion of all judges, and yet not willing to sanction 
by his vote a scheme for party nomination by dis- 
tricts, for judges to be voted for by electors of the 
entire State, such as proposed in these amend- 
ments. And an elector might have exercised his 
choice between these four amendments, voting for 
one or more, and against one or more, and one 
amendment as to the election of circuit judges, or 
chancellors, or supreme judges might have been 
adopted (and the others rejected, and our consti- 
tutional scheme remained perfectly symmetrical 
and harmonious. And so the people could have 
adopted) the amendments providing for the elec- 
tion of all the judges, and rejected the scheme 
propounded for party nominations by districts, and 
such action would have been perfectly intelligent, 
and these three amendments could have been 
written into the Constitution without the other, 
which is not essential to any one of the three 
amendments. The argument is wholly fallacious 
which seeks to save this method of submission, by 
saying, that all of the amendments relate to the 
judicial department of the government. If that 
argument were correct then the mere fact that 
amendments, no matter how many and no matter 
how absolutely independent, each of the other, 
relating to the legislative department could all be 
submitted as one; and so as to the judicial depart- 
ment, and so as to the executive department. 
Whether amendments are one or many, must be 
solved by their inherent nature — by the considera- 
tion whether they are separate and independent 
each of the other so as that each can stand alone 
without the other, leaving the constitutional 
scheme symmetrical, harmonious and independent 
on that subject; and not upon the mere blanketing 
of a name, such as “ amendments relating to the 
judicial department,” or “ amendments relating to 
the executive departments,” or “to the legislative 
department.” Nothing could save these amend- 
ments unless it be that the fact that they relate to 
the same general, broad subject of the judicial 
department could save them, and this is utterly in 
the face of reason and principle. 

Three cases are cited by counsel as showing the 
oneness of this alleged amendment: State v. 
Timm, 54 Wis. 318; State v. Herrick, to South 
Dakota, 120; State v. Morris, 43 La. Annual, 590. 

In the Wisconsin case, at page 336, the court say: 

“In order to constitute more than one amend- 
ment, the propositions submitted must relate to 
more than one subject, and have at least two dis- 
tinct and separate purposes not dependent upon 
or connected with each other. Tested by this 
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rule, the propositions submitted to the electors 
contained but one amendment.” 

The purpose there, as stated, was to change 
from annual to biennial sessions of the legislature; 
and, incidental and dependent upon this, was the 
proposition to change the tenure of office of mem- 
bers of the assembly from one to two years, and 
to change the compensation of the members. The 
court said: “If they must be submitted separately, 
why must they? Certainly they should either both 
be defeated or both adopted. Why, then, should 
the people be permitted or compelled to vote upon 
each separately?” This conclusion shows that 
that court itself would have held, where the amend- 
ments were not such that all would have to be 


defeated or all adopted, that they were separate | 


amendments; but it is further to be noticed, in that 
case, that great stress was laid upon the fact that 
all the departments of government had for a long 
period of time construed the question of the adop- 
tion of such amendments as the court construed it 
in that case. Here there has been no such uni- 
form action of the departments of government. 

In the South Dakota case it is perfectly manifest 
that the proposed amendment was but one amend- 
ment. It abolished certain trustees of the uni- 
versity, and established one board of control for 
all educational institutions of the State, supported 
by State taxation. It was clearly a single propo- 
sition which stood or fell as an entirety, and yet, 
even in that case, the Supreme Court hesitated 
before declaring it one amendment. 

In the Louisiana case the proposition was to 
charter a lottery upon its paying, as consideration 
for its being chartered, to various charitable insti- 
tutions, named sums of money. There were a 
great many incidental provisions and regulations 
auxiliary to the great controlling scheme, to wit, 
the establishment of a lottery, all of which were 
manifestly only auxiliary and adjuratory of the 
proposition for the establishment of a lottery. The 
decision is manifestly correct, the whole scheme 
stood or fell to gether, and was manifestly one in 
design and purpose. These authorities, therefore, 
are of no value in the determination of the ques- 
tion whether the proposition here submitted to our 
voters embraced one amendment or more than 
one amendment. 

The question whether—there being several 
amendments — they were submitted so that the 
voters could vote separately on each, was funda- 
mentally vital. Says the Supreme Court of Cali- 
fornia, 69 Cal. 489, Oakland v. Hilton, “ When a 
mode is thus established and ordained, it must be 
followed. The people of a State may impose a 
limit upor their own power, and when this is done 
by the Constitution it must be regarded as much a 
portion of the paramount law, and as obligatory 
on the whole people, as any other portion of the 
whole Constitution. If we do not so hold, we 
would sanction revolution and violence, and place 





lawlessness on a level with law. The majority of 
the people, according to law, having adopted the 
Constituticn with a mode of amendment in it, we 
must regard it as a solemn declaration to the 
minority in the State — binding as a compact with 
such minerity — that the majority, however large 
or overwhelming, will never exercise its irresistible 
power, its vis major (to change the law of its or- 
ganization as a government in any other way. 
We hold it to be sound law that a constitution, 
adopted as was the present Constitution of the 
State of California, is not lawfully changed by the 
vote of every elector in the State, unless in the 
mode provided in it. The majority in favor of the 
change may be so irresistible in its physical power 
as to command the forced acquiescence or unwill- 
ing consent of an inconsiderable minority; but 
nevertheless a change of the Constitution so 
brought about, contrary to its provisions, would be 
lawless, revolutionary and unconstitutional; and 
it would be the duty of this court, in obedience to 
the oath which its members have taken, sa to de- 
clare it, in favor of any litigant who should invoke 
its judgment in the course of regular procedure, 
though the sole litigant invoking its aid and power 
should constitute the non-consenting minority. If 
they did not so declare, the organic law would not 
afford that protection and refuge which it was in- 
tended to afford.” 

See also what is said in this case at pages 502-3. 

The necessity for greater deliberation and strict- 
ness of procedure in respect to the adoption of 
constitutional amendments, than that which applies 
as to the passage of acts of the legislature, is 
pointed out with great clearness in State v. For- 
raker, 46 Ohio State Reporter, 692-3. 

See also what is said by Justice Brewer in the 
prohibitory amendment cases, 24 Kan. at page 712. 
Judge Brewer very strongly says, speaking of the 
part that the legislature plays when the constitu- 
tional requirements have not been obeyed: “ It 
lacks the same sanction of law, is a disregard of 
constitutional methods and limitation. and should 
be taken as a request for a change rather than as a 
change itself. But notwithstanding this, legisla- 
tive action is simply a determination to submit the 
question to popular decision. It is in no sense 
final. No number of legislatures, and no amount 
of legislative action, can change the fundamental 
law. This was made by the people who alone can 
change it. The action of the legislature in respect 
to constitutional change is something like the 
action of a committee of the legislature in respect 
to the disposition of a legislative bill. It presents 
it, recommends, but it does not decide. It is the 
legislative action which is considered in determin- © 
ing whether the law has been constitutionally 
passed, and it is the popular action which is to be 
principally considered, in determining whether a 
constitutional amendment has been adopted.” 

We, therefore, hold, and so declare, that there 
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were at least four amendments submitted to the 
people in this proposition, and that for that reason 
the amendments were not submitted in accordance 
with section 273 of the Constitution, and notwith- 
standing the action of the legislature in inserting 
them in the Constitution, are null and void, and 
form no part of said Constitution. 

On the third proposition we are satisfied that the 
majority required by section 273 of the Constitu- 
tion of 1890 for the adoption of a constitutional 
amendment must be a majority of all the electors 
voting at the election — not simply all voting on 
the adoption or rejection of the constitutional 
amendments submitted. A of the 
history of section 273 in our Constitution demon- 
strates this beyond all controversy. In the Con- 
stitution of 1817, found in Hutchinson’s Code, page 
35, this provision reads as to this point: “If it 
shall appear that a majority of the citizens of the 
State voting for representatives, have voted for a 
convention, etc.” In the Constitution of 1832, 
Hutchinson’s Code, page 51, as to this point, the 
section reads: ‘“ Public notice thereof shall then 
be given by the secretary of State, at least six 
months preceding the next general election, at 
which the qualified electors shall vote directly for 
or against such change, alteration or amendment; 
and if it shall appear that a majority of the quali- 
fied electors, voting for members of the legislature, 
shall have voted for the proposed change, altera- 
tion or amendment, then it shall be inserted by the 
next succeeding legislature as a part of this Con- 
stitution, and not otherwise ” — note the language, 
“and not otherwise.” 

The Constitution of 1869, Code of 1871, 667, art. 
13, as to this point, reads: “If it shall appear that 
a majority of the qualified electors voting for 


consideration 


members of the legislature, shall have voted for 
the proposed amendments, etc.” 

The Constitution of 1890, section 273. reads: 
“ Whenever two-thirds of each house of the legis- 
lature shali deem a change, alteration or amend- 
ment necessary this Constitution, such pro- 
posed change, alteration or amendment shall be 
read and passed by a two-thirds vote of each 
house respectively, on each day for three succes- 
‘sive days: public notice shall then be given by the 
secretary of State, at least three months preceding 
an election, at which the qualified electors shall 
vote, directly for or against such change, alteration 
or amendment: and if more than one amendment 
shall be submitted at one time, they shall be sub- 
mitted in such manner and form that the people 
may vote for or against each amendment sepa- 
rately: and if it shall appear that a majority of the 
qualified electors voting shall have voted for the 
proposed change, alteration or amendment, then 
it shall be inserted by the next succeeding legisla- 


to 





omits, after the word voting, the words “ for mem- 
bers of the legislature; ” and the enrolled section 
of the Constitution in the secretary of State’s office 
shows that there should be a comma after the 
word “ voting” in section 273, as it now stands. 
The significant fact thus stands out — like a moun- 
tain in the landscape — that for the whole period 
of time from 1817 to 1890 the Constitution of the 
State having been four times changed during s" 

period, a period of 73 years of State history, the 
people of this State, speaking through their sover- 
eign instrument—the Constitution — has _ uni- 
formly declared that no majority of electors less 
than a majority of those voting for members of the 
legislature (which election would bring out, it was 
presumed, the largest number of electors) should 
avail to change the organic law of the land. That 
law reaches with its protection every one in the 
State. Unlike an act of the legislature, which may 
or may not be general, its effectiveness is universal, 
its potency reaches in its power the territorial 
limits of the whole State, and protects all rights of 
life, liberty and property thereunder. This charter 
of our liberties —this ark of the covenant — the 
people for 73 years had said should not be lightly 
touched or carelessly changed. That law expressly 
provided that such change could be effected only 
by a vote of a majority of all votes for members 
of the legislature. How did this clause — “ for 
the legislatures” —come to be 
It was dropped simply and only be- 
cause sessions of the legislature were then, and 
were thereafter to be, quadrennial. In view of 
this fact the framers of the Constitution wisely 
foresaw that if one legislature had to propose an 
amendment, and the succeeding legislature had to 
insert it, that if a constitutional amendment could 
only be submitted when members of the legisla- 
ture were to be voted for, there would result a 
positive inhibition of an election on the question 
of adopting a constitutional amendment except at 
intervals of, at least, every four years; and it 


members of 


dropped? 


| might very likely occur that a period of eight 
| years might intervene between the submission of 
| an amendment and its insertion in the Constitu- 





ture, as a part of this Constitution and not other- | 


wise.” 
It will be noticed that the Constitution of 1890 


| 


tion. That so long a period of time should be 
allowed to stand in the way of a demand for a 
change in the Constitution made exigent by some 
great public necessity was wholly unreasonable. 
It might be that a constitutional amendment ought 
to be submitted at a special election held for that 
purpose only. The public necessity might be such 
that — not waiting for a special election — such 
amendment should be submitted at some regular 
election for State officers, or at a congressional 
The time for holding an election on the 
question of adopting a-constitutional amendment 


election. 


was not vital. The majority by which the public 
policy of the State had always declared 
amendments could alone be adopted was vital. 
Time could be fixed to suit the convenience of the 


such 
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voters. The great fundamental condition — the 
requisite majority— was to remain essentially 
unaltered. It would be imputing to the wise fram- 
ers of the Constitution of 1890 the greatest folly 
to suppose that they meant to reverse the policy 
of this State for seventy odd years, as to the 
majority necessary to adopt a_ constitutional 
amendment, when the real purpose of the omis- 
sion of the words ‘for members of the legislature” 
lies on the very surface of the investigation, and 
was manifestly, as stated, the result alone of the 
fact that sessions of the legislature were then 
quadrennial. If an election should be held to de- 
termine alone whether the constitution should be 





amended or not, a majority of the electors voting 
would, in such case, necessarily be a majority of 
those voting for or against the adoption of the 
amendment. Clearly, therefore, this considera- 
tion in no wise affects the soundness of our hold- 
ing that whether the vote on a _ constitutional 
amendment occurs on a day when State officers 
are also voted for, there must be a majority of all 
the electors voting that day for anything, to make 
the adoption of the amendment valid, as is ex- 
pressly held in Stebbins v. Judge, 108 Mich. 608. 

The court said: ‘“ We see nothing absurd in the 
legislature providing that at a special election a 
majority of the votes should control, while at a 
general election a majority of all the votes cast at 
the election should control. There might have 
been, in the legislative mind, the very best of rea- 
sons for such provisions.” 

Nothing is gained by referring to the words “ an 
election at which the qualified electors shall vote 
directly for or against such amendment.” The 
very same words, “directly for or against such 
amendment,” occur in the same provision in the 
Constitutions of 1869 and of 1832. Nor do the 
words, “an election,” mean, as alleged, a special 
election. If that construction were correct, then 
every constitutional amendment would necessarily 
have to be submitted at some special election 
called for that purpose alone; yet for seventy odd 
years the policy of the State had been exactly the 
reverse. That policy of the State was never to 
submit a constitutional amendment except at an 
election for members of the legislature, for the 
reason that at such elections for members of the 
legislature the fullest possible vote would be 
polled. 

The Constitution framers of 1817, 1832 and 1869 
correctly thought that the best way to secure a 
full vote was not by submitting an abstract propo- 
sition for a change in the organic law at a special 
election, but at an election when friends, or others 
in whom voters might be interested, as candidates 
for the legislature, should be chosen. This was 
an eminently wise and common sense view 
founded on good reason. “ An election” simply 
means any eleciion, whether it be a special election 
or a regular election for State officers, or a con- 











gressional election. Electors voted “ directly for 
or against an amendment” under the Constitu- 
tions of 1832 and 1869. Also the dropping of the 
words * the next general” before the word “ elec- 
tion” from section 273 of the Constitution, and 
the substituting for these words “ an election ” was 
made necessary solely because of the fact that ses- 
sions of the legislature were quadrennial. Prior 
to the Constitution of 1890, the electors would vote 
at an election, ‘directly for or against,” and it 
then required a majority of the qualified electors 
voting for members of the legislature, at the gen- 
eral election, to adopt the amendment. Now 
qualified voters at an election, special or general, 
at which they vote, vote directly for or against 
“such amendment,” but it requires a majority of 
all the qualified electors voting at that election, 
whether special or general, no matter for what 
officers or for what things or propositions they 
may vote. The number to be ascertained — so as 
to find what a majority of that number was — is 
the number of all the qualified electors who vote 
at the election, who vote at that election no matter 
for what they vote, keeping up the uniform policy 
ofthis provision of the Constitution. This Con- 
stitution provides that not simply a majority of the 
qualified electors voting for members of the legis- 
lature should be required, but that a majority of 
all the qualified electors voting that day, at that 
election, special or general, should be required. 
This might require a iarger number of voters to 
adopt a constitutional amendment than would con- 
stitute « majority of the electors voting for mem- 
bers of the legislature. It cannot require less than 
such a majority. So that it is perfectly obvious 
that the policy of this State through all the days 
of statehoed was, under the Constitution of 1890, 
not only maintained, but absolutely strengthened. 
It is not enough now that a majority of electors 
voting for legislators shall vote for the amend- 
ment. The adoption of such an amendment re- 
quires « majority of all the qualified electors vot- 
ing for any purpose whatever. This construction 
preserves the policy the State manifested by these 
provisions in three Constitutions by universal 
usage before and since the war, and conserves the 
great principle which imperatively demands that 
the great organic law of the State -— its Constitu- 
tion, supreme and paramount over every interest — 
shall never be altered or changed, except upon the 
maturest judgment, and by a majority sufficient to 
warrant the conviction that the change has met the 
approval of intelligent freemen. 

Such is the view deduced from a history of this 
section, the public policy of the State as declared 
by this section in its various forms, in the different 
Constitutions, from 1817 to 1890, and from the 
construction of the several clauses of section 273 
itself. Tt may be added that this would be entirely 
sufficient to dispose of the case, since it is admitted 
that these amendments did not receive a majority 
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of all the qualified electors voting at the election. 
Little aid can be gathered from the decisions of 
other States construing their particular clauses in 
their constitutions providing for amendments to 
their constitutions, little aid — that is —of direct 
authority, since a decision from another State 
would only be persuasive authority, even where it 
was rendered in construction of a clause or clauses 
in its Constitution identical with like clause, or 
clauses, of our Constitution. But the overwhelm- 
ing weight of authority adopts our view on this 
proposition also. In the case of prohibitory 
amendments, 24 Kan. 707, the clause is, “if a 
majority of electors voting on said amendments, 
etc.” Of course there was no room for doubt on 
that sort of a clause, that only a “ majority of the 
electors voting on said amendments” was re- 
quired. There are many cases of propositions to 
remove court-houses, and change county sites, to 
get franchises, and to vote bonds, etc., as to which 
there have been many conflicting decisions. Such 
decisions are of very little value in the solution of 
this question. 

State v. Langlie, 5 N. Dak. 504, was a county site 
case. State v. Grace, 20 Oregon, 161, was another 
county site case. It is to be remarked that both 
of the cases quote Gillespie v. Palmer, 20 Wis. 
573, a case thoroughly repudiated by many courts 
and of no authority. See specially the criticism of 
this case in Stebbin’s case, 108 Mich. 695, in which 
it is shown that it has been overruled in Wiscon- 
sin — 45 Wis. 579 — Chief Justice Ryan character- 
izing it as “ a reproach and a judgment proceeding 
upon policy rather than upon principle.” 

The case of State v. Barnes, 3 N. Dk. 319, goes 
upon the fact that the vote upon the constitutional 
amendment was by the provision of law therein 
controlling, made a wholly separate and special 
election, though occurring on the same day with 
an election for officers. Being made a special 
election, of course a majority of electors voting 
on the question of adopting the Constitution would 
control. The case of Marion County v. Winkley 
29 Kan. 40, is purely a local case about a hedge 
bounty submitted to the people of a county. The 
distinction between a local election and this sort 
‘of a State election on the adoption of a Constitu- 
tion, is too obvious for comment. 

Our view as to the majority required for the 
valid adoption of a constitutional amendment is 
directly and clearly supported by the following 
cases: State v. Forraker, 46 Ohio, 692; State v. 
McGowen, 138 Mo. 193: State v. Swift, 69 Ind. 
505; Bank v. Saunders, 51 Neb. 801; Bayard v. 
Klinge, 16 Minn. 252; Stebbins’ Case, 108 Mich. 
693; and many others in briefs of counsel. 

In the Nebraska case it was held that it re- 
quired a majority of the highest aggregate num- 
ber of votes cast, whether for an officer or for an 
amendment. 

In State v. Swift, 69 Ind. 520, the distinction 





was pointed out between the reasons for requiring 
a different majority to elect an officer and to adopt 
a constitutional amendment, a distinction which 
the framers of the Constitution of 1890 evidently 
had in mind when they provided, as they have 
done, that the majority now required to amend 
the Constitution must be a majority of all the 
qualified electors voting, whether such majority 
be equal to or larger than a majority of the quali- 
fied electors voting for members of the legislature. 
All the statements to be found in different deci- 
sions touching the doctrine that electors absenting 
themselves from an election, and those present and 
not voting for some candidate for every office, or 
on every proposition submitted, are held to assent 
to the action of those who do vote, are not appli- 
cable to a case like this which is governed by a 
constitutional standard, as to the majority neces- 
sary, expressly defined in the Constitution itself, 
that being, as stated, that the required majority 
shall be a majority of all the qualified electors 
voting at the election, for any purpose, or for any 
officer, as held in Stebbins’ case, 108 Mich. 699. 
Manifestly when the Constitution itself, in section 
273, expressly declares that no amendment shall 
be adopted, except where it shall be a fact that it 
received, at the election, a majority of all qualified 
electors voting, we have a positive rule prescribed, 
and a fixed standard set up, and nothing short of 
strict compliance with the rule, or of a majority 
measuring up to that standard will avail to change 
the organic law. There is one other most im- 
portant consideration, and that is that the members 
of the constitutional convention of 1890 used lan- 
guage with the greatest precision when talking 
about the majority required to accomplish differ- 
ent ends. In section 259 it is provided: “No 
county seat shall be removed, unless such removal 
be authorized by two-thirds of the electors of the 
county voting therefor; but when the proposed 
removal shall be towards the center of the county 
it may be made when a majority of the electors 
participating in the election shall vote therefor’ 
Section 260 provides: ‘“ No new county shall be 
formed unless a majority of the qualified electors 
voting in each part of the coynty,” etc. Section 
1ol provides: “ The seat of government of the 
State shall be at the City of Jackson, and shall not 
be removed, or re-located, without the assent of 
a majority of the electors of the State.” It is per- 
fectly idle to contend, in the face of all these dif- 
ferent provisions of sections 259, 260, tor and 273, 
that the members of the constitutional convention 
of 1890 — very many of them the ablest lawyers in 
this or any other State—did not carefully use, 
with exact precision, words apt to convey the dif- 
ferent and distinct meanings they had in view, in 
the adoption of these different provisions. See 
the forcible reasoning of the Supreme Court of 
Missouri in State v. McGowen, 138 Mo. 193, along 
this line. There are other authorities which we 
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have not thought it necessary to cite at length. 
There was but one election. It is a complete 
fallacy to argue that, because the constitutional 
amendments were submitted and voted on at a 
general election, the election was separate, and 
that there were two in number. There was but 
one election, held at the same time and place, 
though officers were voted for, and these amend- 
ments were voted for or against. The ballot used 
was a single ballot, on which was printed along 
with the names of the candidates the amendments, 
with directions to vote for or against them, in one 
body. 

In the case of Bank v. Saunders, 51 Nebraska, 
802, it is shown that votes were deposited for and 
against the amendments, in boxes used for re- 
ceiving ballots thus cast, all over the State; that 
these votes were canvassed separately, and that 
the whole number of votes so cast was, 122,000, of 
which 84,000 were for, and 37,000 against — speak- 
in round numbers — but 217,000 votes were cast 
for governor, and the contention was — see page 
803 — that it was a separate election, as to the 
amendments. 

But the court held that there was but one elec- 
tion. That was a far stronger case for the idea 
that it was a separate election than this one. Here 
there was no separate deposit of ballots touching 
the amendments, in separate boxes, and no sepa- 
rate canvass of such ballots. The whole conduct 
of the election shows it to have been one election. 

One final observation; we are not embarrassed 
in this case, as some of the courts whose decisions 
we have discussed were embarrassed, by the fact 
that a construction different from ours has been 
uniformly acted upon for a long period of time 
by all the departments of government, and that 
rights have grown up under such different con- 
structions. The governor of this State, foresee- 
ing the evil effects to come from long delay, and 
the confusion which would be introduced by wait- 
ing for years, it might be, until the validity of these 
amendments should be otherwise presented, wisely 
determined to have this question settled now, in 


advance, finally and authoritatively by this, the 
This action saves | 


court of last resort in this State. 
the people of this State the very great embarrass- 
ments which would certainly have attended a delay 
of the setthement of this much-vexed question. 
This court recognizes the importance of the co- 


ordinate legislative department of the government. | 
It has the highest regard for the legislature as a | 


co-ordinate branch of the government, and for its 
members individually. It is one of the very ablest 
legislative bodies that has ever assembled in this 
capitol. We do not seek a jurisdiction not im- 
posed upon us by the Constitution. We could 
not, if we would, escape the exercise of that juris- 
diction which the Constitution has imposed upon 
us. In the particular instance in which we are 
now acting, our duty to know what the Constitu- 





tion of this State is, and, in accordance with our 
oaths, to support and maintain it in its integrity, 
imposes upon us a most difficult and embarrassing 
duty — one which we have not sought, but one, 
which, like all others, must be discharged when 
the hour comes. The action of the court below is 
in accordance with the view we have announced. 
It declared, and we now declare, that for the rea- 
sons that the said amendments were not submitted 
to the voters in the State in accordance with the 
provisions of section 273 of the Constitution of 
1890, and because these amendments were not 
adopted at said election by a majority of all the 
qualified electors voting at said election, as re- 
quired by said section 273, the said amendments 
are null and void, and form no part of the Consti- 
tution, and that all the sections of the Constitution 


| which they sought to repeal remain in full force 


and effect. 
Affirmed. 


——-—- > 


MECHANICS’ LIENS— BANKRUPTCY. 


Unitep Srates Circuit Court or APPEALS — 
SEcOND CrRcuIrT. 
May, 1900. 


Present: Hons. Witit1am J. Wattace, E. 
Henry LacomBeE and NATHANIEL SHIPMAN, JJ. 


In re Hottanp Ems tir et al., Bankrupts. 


Charles H. Young, for mechanic’s lienor; T. V. 
W. Anthony, for trustee in bankruptcy. 


WaLtace, Circuit Judge. — This is an appeal 
from an order granted upon the application of a 
trustee in bankruptcy staying an action brought in 
a State court by a subcontractor to foreclose a 
lien, claimed under the New York Mechanic’s Lien 
Law, for the labor and materials furnished in 
building a house. The notice of lien was filed by 
the subcontractor April 28, 1899. August 15, 1899, 
upon a petition in involuntary bankruptcy filed by 
creditors, the contractors who erected the house 
for the owner of the real estate were adjudicated 
bankrupts. The action to foreclose the lien was 
commenced August 16, 1899. 

We agree with the court below that a valid lien 
was not acquired by the subcontractor owing to 
the omission to comply with the terms of the stat- 
ute which requires the notice of lien to specify 
“the agreed price or value of the labor performed 
or to be performed and materials furnished or to 
be furnished,” and “the time when the first and 
last items of work are performed and materials are 
furnished.” The notice of lien does not attempt 
to comply with either of these requirements, but 
states merely that “there remains due and unpaid 


| (under contracts with Holland Emslie & Son) 


the sum of $1,700.” Not only is there no statement 
of the contract price, or the value of the work and 
materials, or of the time when the first and last 
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items were furnished, but there are no statements 
which by any possible implication can supply any 
information about these facts. The statute is to be 
liberally construed in aid of every beneficial pur- 
pose which was contemplated in its enactment, and 
a substantial compliance with its provisions is suffi- 
cient to uphold the lien. But a construction which 
would uphold a notice like the present would null- 
ify its provisions, which are intended for the 
benefit of every claimant as for the owner of the 
property (Foster v. Schneider, 19 N. Y. St. Rep. 
449; Brandt v. Verdon, 44 N. Y. St. Rep. 885). 
As was said in the former of these decisions, ‘“ To 
entitle a claimant to its benefits, the direction of 
the statute must be substantially observed; if they 
are not, the lien cannot be secured, and the court 
has no power or authority to sustain the proceed- 
ing, for a substantial compliance with the require- 
ments of the statute is necessary to confer juris- 
diction.” 

We are constrained to differ from the opinion of 
the court below that the lien was void as against 
the trustee in bankruptcy irrespective of the in- 
sufficiency of the notice. The statute gives a lien 
for the value, or the agreed price, of the labor and 
materials from the time of the filing of the notice, 
authorizes the notice to be filed at any time during 
the progress of the work or within ninety days 
thereafter, provides that if an action shall not be 
B¥ought to enforce the lien within a specified time 
the lien shall be discharged and prescribed the 
procedure in an action to enforce the lien. When 
the notice is filed, provided the filing is within the 
period prescribed, the lien binds the property to 
priority of payment in favor of the lienor for any 
indebtedness for improving the property due from 
the owner as against subsequently acquired rights 
and titles. It will be observed that although the 
lien is not created until the filing of the notice, 
this is an act optional with the mechanic or mater- 
ialman, and if he chooses he can perfect a lien day 
by day concurrently with the progress of the work. 

A trustee in bankruptcy cannot acquire a better 
title than the bankrupts had except as to the prop- 
erty which has been transferred contrary to the 
provisions of Bankrupt Act, and takes the estate 
subject to all liens and incumbrances other than 
those enumerated in section 67. That section de- 
nies the privileges of a lien to claims which for 
want of record or for other reasons would not 
have been valid as against creditors if there had 
been no bankruptcy, and enumerates the liens and 
incumbrances which are dissolved by the adjudica- 
tion of bankruptcy or can be kept on foot and 
enforced by the trustee for the benefit of the 
estate. The latter consists of two classes, liens 
obtained through legal proceedings against an 
insolvent debtor within four months prior to the 
filing of a petition in bankruptcy against him,-and 
incumbrances created by the act of the bankrupt 
within four months prior to the filing of the peti- 








tion which are intended to defraud creditors or 
are void by the laws of the State in which the 
property is situated. The section preserves all 
liens given or accepted for a present consideration. 
In our opinion liens like the present do not fall 
within either of the two classes. They are not 
within the first class because they are not created 
or obtained through legal proceedings either in 
strict definition or in the ordinary meaning of the 
term. 

A legal proceeding is any proceeding in a court 
of justice by which a party pursues a remedy 
which the law affords him. The term embraces 
any of the formal steps or measures employed in 
the prosecution or defense of a suit. In the sec- 
tion it obviously refers to the use of judicial 
process, the phraseology being “levies, judg- 
ments, attachments or other liens obtained through 
legal proceedings.” The filing of notice of a me- 
chanic’s lien has no necessary relation to the initia- 
tion or the prosecution of a suit. The filing is 
essential in order to maintain the action to fore- 
close the lien, because otherwise the lien does not 
attach, but it is no more a preliminary step in the 
suit than 1s the protesting of a note in a suit 
against the indorser. It is a proceeding of the 
same kind as filing a chattel mortgage or record- 
ing a deed. 

Such liens are not within the second class, be- 
cause they are not an incumbrance created by the 
debtor. They are created by the statute, or by the 
act of the lienor in filing the statutory notice. The 
incumbrances which are invalidated by the section 
are those which are “ made or given” by the per- 
son adjudged a bankrupt. They include not only 
those specifically mentioned, “ conveyances, trans- 
fers and assignments,” but all incumbrances of 
whatever form derived from his contractual act. 
Unless it can be said that the lien emanates in or 
is created by the contract authorizing the labor and 
materials to be furnished, it arises without his act. 
If it is a creature of the contract rather than of 
the statute, it is supported by the same consider- 
ation, and being given for a “present consider- 
ation” is preserved by the section. 

There are no equitable considerations in favor of 
the general creditors of a debtor which should de- 
feat a mechanic’s lien. Every creditor dealing 
with the debtor does so with the knowledge that 
those who are furnishing labor and materials for 
the building can, if they choose, acquire a priority 
of payment over other creditors. Statutes giving 
such liens are designed to enable mechanics and 
materialmen to rely upon the security of the 


\ building itself without looking to the responsibility 


of the owner. The justice and expediency of giv- 
ing such claims.priority over the debts of general 
creditors is manifested in the legislation of the 
several States. We cannot believe that it was the 
intention of congress to put them upon the footing 
of the liens particularly mentioned in section 67. 
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The question of the validity of such liens was con- 


sidered by the Circuit Court of Appeals for the 
Seventh Circuit in Re Kerby-Dennis Company 
(95 Fed. Rep. 116). In considering the provisions 
of section 67 the court used this language: ‘‘ We 
cannot indulge the presumption that congress 
intended to avoid a lien secured by the act of 
labor and preserved and continued in force only 
when legal proceedings are instituted within a 
specified time. Such a construction would avoid 
all mechanics’ liens and all the liens of laborers 
which the laws of various States have for years 
sought to protect and to prefer.” We agree with 
the opinion of the court that the terms of section 
67 do not invalidate such alien. The learned judge 
in the court below thought the lien given by the 
New York statute was to be distinguished from 
the lien given by the statute of Michigan, which 
was under consideration in that case, by the cir- 
cumstance that the lien under the New York 
statute originates in the filing of the notice of lien, 
while in the Michigan statute it originates by the 
act of furnishing the labor or materials, and is 
thus a strictly contemporaneous lien. We do not 
discover any substantial distinction between the 
two statutes. In one the lien is not given unless 
the notice is filed; in the other, although it arises 
when the labor or materials are furnished, it is lost 
unless a notice is filed within a specified time. The 
object of both statutes is the same, and both ac- 
complish practically the same result. In one the 
filing of the notice is necessary to perfect the lien, 
and in the other it is necessary to preserve it. In 
both it is wholly optional with the lienor whether 
he will avail himself or not of his right of priority. 

We have thought it necessary to discuss the 
questions which have been considered in regard to 
the efficacy of the lien, because in making the 
order the court below passed upon these questions 
apparently with the view of determining the rights 
of the parties to the fund in controversy. The 
order staying the action in the State court was 2 
proper exercise of power, and should not be dis- 
turbed. That action was an interference with 
assets of the bankrupts in the custody of the bank- 
ruptcy court over which that court had previously 
acquired jurisdiction, and as it was brought with- 
out the leave of the court the order staying its 
prosecution was properly granted within the prin- 
ciple of the decision of this court in the recent 
case in Re Russell & Birkett. 

The order is affirmed, without costs. 

All concur. 


Joseph A. Sleeper, who has been known for 
thirty years among the ablest lawyers at the Chi- 
cago bar, has been for over two years a helpless 
invalid, requiring attention night and day. He is 
not able to stand alone or to speak, but his mind 
is clear and he can understand what is said to him. 


CONSTITUTIONALITY OF LEGISLATION 
AGAINST “TRADING-STAMPS.” 
ie State v. Dalton (46 Atl. R. 234) the Supreme 
Court of Rhode Island had before it for con- 
sideration the validity of the following statutory 
provision: 

* Section 1. It shall be unlawful for any person 
or corporation to sell, give, or distribute any 
stamp, coupon, or other device which shall entitle 
the purchaser of property to demand or receive 
from any person or corporation other than the 
vendor, any article of merchandise other than that 
actually sold to said purchaser, and for any person 
or corporation other than the vendor, to deliver 
to any person any article of merchandise other 
than that actually sold upon presentation of any 
such stamp, coupon or other device; provided, 
however, that this act shall not affect any existing 
contract.” 

It was held that, whatever the powers of a legis- 
lature to prohibit the “ trading-stamps ” system in 
proper cases may be, the statute under considera- 
tion was se general in its terms as to amount to 
an infringement of constitutional liberty. The 
court relies to a material extent upon the decision 
of the New York Court of Appeals in People v. 
Gillson (109 N. Y. 389). In all cases of this char- 
acter the turning point is whether there is a lottery 
— that an essential element of chance — or 
whether the additional benefit to a purchaser is in 
the nature of a “chromo,” or gift. The Rhode 
Island court cites and analyzes a large number of 
previous authorities bearing upon this general 


1S, 








question. The following extract from the opinion 
states the court’s essential position: 

“ Referring again to the act in question, our 
view thereof may be stated thus: The act, as we 
construe it, prohibits a person from selling a given 

article, and at the same time, and as a part 6f the 
| transaction, giving to the purchaser a stamp, cou- 

pon, or other device which will entitle him to 
receive from some third person some other well- 
| defined article in addition to the one sold. This 


| is equivalent to declaring that it is illegal for a 


man to give away one article as a premium to the 
buyer for having purchased another; for, as already 
intimated, it can make no possible difference that 
the article given away with the sale is delivered to 
the purchaser by a third person, instead of the 
seller himself. We think it is clear that such a 
prohibition is an unwarranted interference with 
the individual liberty which is guaranteed to every 





citizen both by our State constitution and also by 
the Fourteenth Amendment to the constitution of 
the United States. The term ‘liberty,’ as used in 
the constitution, is a very broad and comprehen- 
sive one. It does not mean freedom from physical 
restraint, simply, but embraces the right of each 
individual ‘to be free in the enjoyment of the 
| faculties with which he has been endowed by his 
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Creator, subject only to such restraints as are 
necessary for the common welfare.’ In the terse 
language oi Peckham, J., in People v. Gillson (109 
N. Y. 380, 17 N. E. 345), ‘liberty, in its broad 
sense, as understood in this country, means the 
right, not only of freedom from servitude, impris- 
onment or restraint, but the right of one to use 
his faculties in all lawful ways, to live and work 
where he will, to earn his livelihood in any lawful 
calling an1 to pursue any lawful trade or avoca- 
tion.’ (See, also, Frorer v. People, 141 Ill. 171, 31 
N. E. 395, 16 L. R. A. 492; Allgeyer v. Louisiana, 
165 U. S. 380, 590, 17 Sup. Ct. 427; Guthrie, supra, 
109). This inalienable right is trenched upon and 
impaired whenever the legislature prohibits a man 
from carrying on his business in his own way, pro- 
vided, always, of course, that the business and the 
mode of carrying it on are not injurious to the 
public, and provided, also, that it is not a business 
which is affected with a public use or interest. 
Now, it was certainly within the constitutional 
right of the defendant in this case to sell tobacco — 
it being presumed, of course, that he had obtained 
the necessary authority to deal in that article; and, 
as an inducement to people to trade with him, it 
was also his right to give to each purchaser of a 
certain quantity of tobacco, either directly or 
through a third person, some other designated 
article of value, by way of premium. The statute 
in question, however, steps in to prevent him from 
adopting such a course to procure trade, and from 
it to secure an income and livelihood; and he is 
thus restrained in the free enjoyment of his facul- 
ties to which he is constitutionally entitled, unless 
such restraint is necessary for the common wel- 
fare, in one of the ways heretofore mentioned, and 
we cannot see that it is. In other words, the stat- 
ute says that A. shall not sell to B. a barrel of 
flour, and, in connection with and as a part of the 
contract of sale, give to B. a coupon which will 
entitle him to receive from C. a pound of tea, a 
pitcher, a lamp, a clock, a door mat, or some other 
specified article of merchandise. If the act had 
prohibited the giving away of any stamp or device 
in connection with the sale of an article, which 
would entitle the holder to receive, either directly 
from the vendor, or indirectly through another 
person, some indefinite and undescribed article, 
the nature and value of which were unknown to 
the purchaser, there would then be introduced into 
the prohibited transaction enough of the element 
of uncertainty and chance to condemn it as being 
in the nature of a lottery.” 


Fully realizing that “trading stamps” enter- 
prises naturally tend to develop into actual lotter- 
ies, we nevertheless think that the present Rhode 
Island decision is sound, as was the decision in the 
Gillson case in New York. If a premium upon a 
sale of goods is essentially a gift, as distinguished 
from a prize of chance, it is immaterial whether it 
proceeds from the vendor in the original transac- 





tion or from a third person. Also, if the additional 
benefit to be gained by the issue and receipt of 
“ trading-stamps ” amounts to a gift and not to a 
lottery prize, it is immaterial that the aggregate 
gift value of a large number of stamps is lumped 
in the obtaining of a single gift-article of very con- 
siderable value. The material question involved in 
all cases of this class is whether an element of lot- 
tery or chance is involved. The Supreme Court 
of Rhode Island in the principal case held that the 
statute was so broad as to prohibit gift enterprises 
which were permissible in the building-up of trade. 
The opinion of the court, however, cites and ap- 
proves of a large number of cases in which “ trad- 
ing-stamps ” enterprises were condemned because 
they substantially constituted lotteries. —N. Y. 
Law Journal. 


Legal Git and DAumox. 

Mr. Brougham, when at the bar, opened before 
Lord Chief Justice Tenterden an action for the 
amount of a wager laid upon the event of a dog 
fight, which, through some unwillingness of the 
dogs or men, had not been brought to an issue. 
“ We, my lord,” said the advocate, ‘“‘ were minded 
that the dogs should fight.” ‘“ Then I,” replied 
the judge, “am minded to have no more of it;” 
and he called another case. 


Lord Kenyon was conspicuous for economy in 
every article of his dress. Once, in the case of an 
action brought for the non-fulfilment of a contrac 
on a large scale for shoes, the question mainly was 
whether or not they were well and soundly made 
and with the best materials. A number of wit- 
nesses were called, one of whom, being closely 
questioned, returned contradictory answers, when 
the chief justice observed, pointing to his own 
shoes, upon which was a broad silver buckle: 
“Were the shoes anything like these?” “No, 
my lord,” replied the witness; “they were a great 
deal better and more genteeler.” The court was 
convulsed with laughter, in which the chief justice 
heartily joined. — Law Times. 


Legal Aotes. 

Justice Field had an ambition to serve longer as 
a Federal judge than any of his predecessors, and 
it is commonly supposed that he did. But our 
own John Jay Jackson has served about six years 
longer. He was appointed by President Lincoln 
on August 3d, 1861, and therefore has seen a con- 
tinuous service of thirty-nine years. Field was ap- 
pointed by Lincoln in 1863, and his period of serv- 
ice was therefore about thirty-three years. Judge 
Jackson is now in the seventy-ninth year of his 
age, and is as chirpy as a young gobbler. — West 
Virginia Bar. 
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Hon. N. L. Johnson, of Elyria, one of the best 
known and oldest members of the Lorain county, 
Ohio, bar, died recently in that city. He was born 
at Lenox, Mass., February 23, 1823. He gradu- 
ated from Williams College, Massachusetts, in 
1852, and from Harvard Law School in 1854. He 
was admitted to the bar the same year, and in 1863 
removed to Elyria, where he has since resided, 
practicing his profession. A short time ago Mr. 
Johnson became the senior member of a law firm 
composed of himself, his son, Ben W. Johnson, 
and Fritz Rudin. 


Of the 3,441 students enrolled at the University 
of Michigan, 38 come from foreign countries. On 
tario sends 19, Japan 7, Germany 4, Mexico 2, 
South Africa 2, China 1, Egypt 1, New Bruns- 
wick 1, Turkey 1. The present year is a record 
breaker for attendance at the Michigan State Nor- 
mal, the number of students enrolled being 1,421. 
Prof. Dimon H. Roberts, of Winona, Minn., a 
graduate of Cortland, N. Y., Normal and Amherst 
College, has been elected superintendent of the 
training school of the Michigan State Normal. 
There are 837 students enrolled in the law depart- 
ment at University of Michigan. 


Four women graduated in the three years’ 
course and received the degree of bachelor of 
laws: Miss Clara J. Breese, Miss Agnes A. Gra- 
ham and Miss May F. Power from the Chicago 
College of Law, and Miss Nora L. Morton and 
Miss Ellen Gertrude Roberts from the Kent Col- 
lege of Law. Miss Power was admitted to the 
Illinois bar October 14, 1899, and Miss Breese and 
Miss Graham both passed the examination for 
admission to the bar before the State Board of 
Law Examiners, May 3, 1900, and expect to re- 
ceive their license this week from the Supreme 
Court. Judge Sidney Breese was the grand-uncle 
of Miss Breese. Miss Breese was awarded the 
Callaghan & Co. prize, being fifty dollars in law 
books of their own publications, for attaining the 
highest proficiency in her studies. What were the 
young men of her class doing to allow this? Miss 
Ellen Gertrude Roberts was awarded the T. H. 
Flood & Co. prize. — Chicago Law Journal. 


When the United States Supreme Court ad- 
journed on the 28th ult. for the term it left 304 
cases on the docket undisposed of, which is just 
the number left upon adjournment in May, 1899. 
During the term 370 new cases were filed, and in 
exactly that number were arguments heard or 
briefs submitted during the term. Of the cases 
argued and submitted thirty-eight go over to the 
next term without being adjudicated. These in- 
clude among others the cases involving the anti- 
cigarette law of Tennessee and the registration law 
of South Carolina, two cases testing the effect in 
one State of divorces granted in another State; 
an important interstate commerce case from Ten- 
nessee, involving the charge of discrimination 








against the East Tennessee, Virginia and Georgia 
Railroad; the case of the Choctaw, Chickasaw and 
Wichita Indians, involving title to several acres of 
land in Indian Territory, and the case of Li Sing, 
a Chinaman, against the United States, presenting 
a phase of the Chinese exclusion act. 


a 


English Hotes. 
Sir Peter O’Brien has taken, on his elevation to 
the peerage, the title of Lord O’Brien of Kil- 
fenora, in the county of Clare. 


Sir Peter O’Brien, who has been raised to the 
peerage, was born in 1841, and has been lord chief 
justice of Ireland since 1889. He has filled many 
official positions in Ireland, including those of 
crown prosecutor, solicitor-general, and attorney- 
general. Jt was when acting as crown prosecutor 
in cases arising out of the disturbed condition of 
Ireland that Sir Peter earned his reputation. The 
difficulty of getting convictions owing to the sym- 
pathy of the jurymen with the particualr agrarian 
crime then rampant led Sir Peter to exercise to 
its fullest extent his right of challenging jurors in 
order to secure a fair panel. He was in conse- 


quence dubbed by the Nationalists ‘“ Peter the 
Packer.” 


The existing great seal being worn out, it has 
been stated in parliament that a new great seal 
is to be designed and cut at a cost of about £400; 
and, inquiries are being made as to what will be- 
come of the present seal when the new one is 
approved and put into use. Since the time of 
Elizabeth, though theoretically there might be a 
keeper of the great seal as distinct from the chan- 
cellor, the two offices have never been full at the 
same time, and since 1760 no lord keeper has been 
appointed, and the custody of the great seal has 
always been with the lord chancellor of Great 
Britain. He is bound always to have it in his 
custody, and may not take it out of the realm. 
Wolsey was impeached for disobeying this rule. 
But it is said that Lord Brougham took it to Scot- 
land with him, which was perfectly legal, and, 
when there, used it as a frying-pan to make an 
omelette. — Law Journal (London). 


Mr. Justice Mathew, speaking at the annual 
meeting of the Romilly Society for the Amend- 
ment of the Criminal Law, said he was entirely 
opposed to the flogging of criminals. Robbery 
with violence was a most serious offense, and penal 
servitude was the proper punishment for it. Noth- 
ing could be more injudicious than to take a brute, 
confine him to jail, and have him flogged at inter- 
vals. Being of a brutal nature, and subjected to 
brutal punishment, how could the man do anything 
else than go wrong and take to evil courses again? 
If in the case of crimes against morality the 
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country made up its mind that punishment shoma 
be by ihe Lash, its infliction shouid not be optionai:. 
ut Olienses of this nature varied so much in de- 
gree that it would be entirely wrong to order it in 
the case oi, say, a young man who had borne a 
geod character. 


fie thereiore deprecated most 


strongly tle use Oi the lash im any case. 


in an obituary notice oi the iate Sir john 
liawkiils lLiagartly, ex-Chie: Justice Of the 1 rovince 
ol Ontariv, the Canada Law journa: says: tle 
was a sound and weil-read lawyer with a keen 
mund, rapidiy grasping tle salient pollts ol a case, 
and quick to detect a ialacy. Strongiy conserya- 
uve in his views, he took no pieasure in change or 
iuodern ireaks, iegisiative or otherwise, and cared 
not ior the tusion ol iaw and equity, preierring to 
Me iast the ways ol the common iaw, in the law 
As is well 
Known he had a cuitivated taste in general litera- 
ture, and it is said of him, what can be said oi iew 
others, tha. he had read all the books in his iarge 
and careiuily selected library, and to a remarkabie 
extent he remembered what he read. * 
tlis career was the result ol! steriing ability and 


and practice ol wiuch he was an adept. 


not due to politics or extraneous causes, ior he 
sought no honors, but was on the contrary a 
modest, retiring man, who always deprecated be- 
ing thrust into notoriety. His memory wul be 
cherished by the profession as the memory oi an 
abie, conscientious, and iearned judge ever de- 
serves to be, and he linked us to the best traditions 
oi the bench and bar of oid Upper Canada. 


this 
long ago as the reign Of James 1, Dut 


dhe privuiege Ol salictuary, abOiisied 1 


coullry 30 
suiVivilg il scotiand till colliparatively recenuy, 
insoivent debtors 
was concerned, stil appears to tlourish with un- 
abated vigor in Persia, where, indeed, the natives 
have shown marvelous ingenuity in making so 
modern an appliance as the telegraph subserve,the 
purposes of a sanctuary, says the Law Times. In 
that country, says Prof. Jenks in his little book, 
entitled “A History of Politics,’ “every one has 
a right to approach the shah by telegram, if he 
prepays a reply. The man who apprehends vio- 
jence goes to the telegraph ollice, dispatches his 
appeal, and sits down to await the answer. As 
things in Persia move with deliberation, this is 
probably several days in arriving. But as the 
telegraph office is the shah’s property, it is sanc- 
tuary; and the suppliant, so long as he remains 
there, is safe. It is no uncommon thing, there- 
fore, to see a little group of suppliants, fortified 
with food and drink by their relatives, crouching 
in the telegraph office, while a corresponding 
group of avengers of blood waits eagerly outside.” 


su lar as giving protection to 


Presumably, telegraphic business is not extensive | 


in Persia, else such a condition of things would be 
likely to prove somewhat embarrassing to the 
officials! 





Correspondence. 


A PECULIAR WILL. 


Yo the Editor of the Albany Law Journal: 

Seeing an excellent article in the last issue of 
your journal respecting wills, I thought I would 
send you a portion of the unique will oi a certain 
person who died some years ago in this town. 
One of the peculiarities is that it is written on 
nine pages of foolscap, and instead of reading from 
the iront or forward pages to the last it is the latter 
that you commence to read from, or what is called 
number one: 

“In the name of God amen 1 * * * being 
weakly in body tho sound oi mind memory & 
understanding do make publish and declare this to 
be my last Will and Testament, hereby revoking 
any former will or wills codicil or codicils by me 
at any time made, that is to say, | first do most 
humbly commit and commend my immortal soul 
unto Almighty God, resting in the hope that He 
will of His sovereign mercy and goodness receive 
it into his affectionate care and possession at the 
last day. That my body shall be enclosed in a 
stout coflin, the same to be covered with 
cloth, having a breast plate upon it and 
suitable furniture. That a minister of the 
Church of England shall preach a service in the 
house and also officiate at the grave for which 
services he shall receive his dinner and one pound. 
That four singers shall sing a few verses in the 
house and also in proceeding to the grave, for 
which service they also shall receive a dinner and 
ten shillings. That four Englishmen are to carry 
my body to the grave, for which service they also 
shall receive a dinner and ten shillings each; the 
funeral to be at ten o'clock A. M., and that my body 
be buried six feet deep, clear of the coffin, the 
grave to be in the centre of the enclosure now 
known as lots 21 & 22 Huron street, West, situate 
above the hill at the back of the house in which 
Town I now reside, the space of ground occupied 


good, 
black 
other 


by the grave &c to be twelve yards square, the 
same to be planted with evergreens &c and be 
enclosed with a stout fence of cedar posts rails and 
pickets seven feet in height, the grave posts or 
stone to be planted and have a suitable inscription 
upon it. 
property” * * * 

The Scotchmen and 
Englishman; neither of the former got a dinner 


And secondly with regard to my worldly 


executors were two one 
because they knew nothing of their being execu- 
tors until they were served with a writ, and then 


they renounced, the other executor having pro- 


ceeded to sell the property without even taking 
out letters probate. 
Kineardine, Ont., May 31, 1900. 
Yours truly. 
J. A. MAcPHERSON. 








